Better Never Than Late, But Why?: The Contradictory Relationship Between Law and Abortion by Gavigan, Shelley A. M.
Osgoode Hall Law School of York University
Osgoode Digital Commons
Articles & Book Chapters Faculty Scholarship
1-25-2008
Better Never Than Late, But Why?: The
Contradictory Relationship Between Law and
Abortion
Shelley A. M. Gavigan
Osgoode Hall Law School of York University, sgavigan@osgoode.yorku.ca
Follow this and additional works at: http://digitalcommons.osgoode.yorku.ca/scholarly_works
Part of the Medical Jurisprudence Commons
This Book Chapter is brought to you for free and open access by the Faculty Scholarship at Osgoode Digital Commons. It has been accepted for
inclusion in Articles & Book Chapters by an authorized administrator of Osgoode Digital Commons.
Recommended Citation
Gavigan, Shelley A. M. "Better Never Than Late, But Why?: The Contradictory Relationship Between Law and Abortion." in Of What
Difference? Reflections on the Judgment and Abortion in Canada Today: 20th Anniversary of Regina v. Morgentaler: Symposium. National
Abortion Federation, 2008. p. 29-34. Print.
20th Anniversary of Regina v. Morgentaler 
Of What Difference?
Reflections on the Judgment  
and Abortion in Canada Today
Co-hosted by 
the National Abortion Federation 




























20th Anniversary of R v. Morgentaler Symposium
Of What Difference? 
Reflections on the Judgment and Abortion  
in Canada Today
This document is the property of the National Abortion Federation. Permission to reproduce 
this document is granted for use without fee and without formal request provided it 
is reproduced accurately and not used in a misleading context. The material must be 
acknowledged as NAF copyright and the title of the document specified. Copies may not be 
made or distributed for profit or commercial advantage. An electronic version of this document 



















































































Better Never Than Late, But Why?  
The Contradictory Relationship Between Law and Abortion













































30	 see	Shelley	A.M.	Gavigan,	The Abortion Prohibition 
and the Liability of Women: Historical Development 







































31	 Daigle v. Tremblay	[1989]	2	S.C.R.	530;	for	
earlier	unsuccessful	‘father’s	rights’	injunction	
applications	in	Canada,	see	Whalley v. Whalley et al 
(1981),	122	D.L.R.	(3d)	717	(B.C.Co.Ct);	Medhurst 
































































Forcing a woman, by threat of criminal 
sanction, to carry a foetus to term unless 
she meets certain criteria unrelated to 
her own priorities and aspirations, is a 
profound interference with a woman’s 


































































The potential cultural and political 
successes of the foetal rights movement… 
lie in its ability to both capture the 
36	 Borowski v. Minister of Justice of Canada and 
Minister of Finance of Canada	(1982),	39	N.R.	331	
(S.C.C.).
37	 Borowski v. Canada	(Attorney	General),	[1989]	1	
S.C.R.	342	(S.C.C).
38	 e.g.	R. v. Sullivan,	[1991]	1	S.C.R.	489;	see also 
Daigle v Tremblay, Murphy v Dodd, supra note	7.
39	 Winnipeg Child and Family Services (Northwest 
Area) v. G. (D.F),	[1997]	3	S.C.R.	925.
imagination and tap the anxiety of people 
who are receptive to the notion that 
pregnant women are capable of extreme 
acts of selfishness and irresponsibility. 
The foetus is presented as helpless and 
vulnerable, the most innocent of innocent 
victims. Again, what is striking is that 
this campaign has been so successful 
without significant support in Canadian 
law for its fundamental underlying 







































































































































46	 Kathleen	McDonnell,	Not An Easy Choice: A 
Feminist Re-Examines Abortion (Toronto:	The	
Women’s	Press,	1984).
34
circles.	For	twenty	years	prior,	leading	up	
to	the	Morgentaler	decision,	women	activists	
and	their	allies	made	abortion	a	public,	
political	issue	in	Canada,	starting	with	the	
Abortion	Caravan	in	1969.	Dr.	Morgentaler	
lent	his	name,	his	professional	reputation,	
his	career	and	indeed	his	life	to	the	support	
of	this	important	campaign.	But	it	was	
never	just	about	the	law.	It	was	about	and	
for	Canadian	women.
In	closing,	my	last	thought	is	this—if	
we	acknowledge	the	current	ascendant	
discourse	is	one	of	the	unborn	child,	then	
we	as	feminists	and	supporters	of	choice	
for	women	must	re-insert	the	women	in	the	
social	vernacular,	and	start	again	from	the	
premise	that	the	pregnant	woman	and	the	
unborn	child	speak	with	one	voice,	and	that	
voice	is	hers.
